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This M
EMORANDUM OF UNDERSTANDING, dated this ___ day of _______ 2008 is entered into by and between the State Planning Commission (“Commission) and the New Jersey Council on Affordable Housing (“Council”) to establish a cooperative planning process that will foster the constitutional and legislative mandates outlined in the State Planning Act (N.J.S.A. 52:18A-196 et seq.) and the Fair Housing Act (N.J.S.A. 52:27D-301 et seq.).
WHEREAS, the New Jersey Supreme Court determined, in its Mount Laurel decisions (Mount Laurel Doctrine), that every New Jersey municipality has a Constitutional obligation to provide a realistic opportunity for a fair share of its regional affordable housing need, through a variety of compliance mechanisms, including but not limited to land use regulations; and

WHEREAS, the New Jersey Supreme Court determined, in its Mount Laurel decisions that: “The Constitution of the State of New Jersey does not require bad planning…There is nothing in our Constitution that says that we cannot satisfy the constitutional obligation to provide lower income housing, and, at the same time, plan the future of the State intelligently.” (Mount Laurel II); and

WHEREAS, in response to the Mount Laurel decisions, the New Jersey Legislature adopted the Fair Housing Act (N.J.S.A. 52:27D-301 et seq.), on July 2, 1985 to facilitate the orderly provision of affordable housing consistent with the Mount Laurel Doctrine, so as to counterbalance the lack of affordable housing caused by exclusionary zoning practices; and

WHEREAS, the Fair Housing Act specifies that the interest of all citizens, including low and moderate income families in need of affordable housing, would be best served by a comprehensive planning and implementation response to this constitutional obligation; and 

WHEREAS, the Fair Housing Act created the Council to determine housing regions of the State, estimate the present and prospective need for low and moderate income housing at the State and regional levels; and 

WHEREAS, the Fair Housing Act requires the Council to adopt criteria and guidelines for municipal determination of its fair share of the need in a given region, calculated over a ten year period, and for municipal adjustment of the fair share based on available vacant and developable land, infrastructure considerations or environmental or historic preservation factors; and 

WHEREAS, the Fair Housing Act directs the Council to give appropriate weight to pertinent research, studies, government reports, decisions of other branches of government, and implementation of the State Plan; and 

WHEREAS, also in response to the Mount Laurel decisions, the New Jersey Legislature adopted the State Planning Act (N.J.S.A. 52:18A-196 et seq.) on January 2, 1986, as companion legislation to the Fair Housing Act, recognizing that an adequate response to judicial mandates respecting housing for low- and moderate- income persons requires sound planning to prevent sprawl and to promote suitable use of land; and


WHEREAS, the State Planning Act created the Commission to develop, adopt and periodically revise the State Plan which shall provide a coordinated, integrated and comprehensive plan for the growth, development, renewal and conservation of the State and its regions, which shall identify areas for growth, agriculture, open space conservation and other appropriate designations; and

WHEREAS, the State Planning Act requires the Commission to develop the State Plan to be used as a tool for addressing the need for sound and integrated statewide planning and the coordination of statewide planning with local and regional planning in order to conserve natural resources, revitalize its urban centers, protect the quality of the environment and provide needed housing and adequate public services at a reasonable cost while promoting beneficial economic growth and to achieve a balance among these concerns; and
WHEREAS, an intention of the State Planning Act is to achieve better coordination of Statewide land use policies among all levels of government and consistency of said policies with the State Plan; and

WHEREAS, the State Plan is a consensus document, developed through a process of cross-acceptance which includes obtaining and integrating input from all levels of government to the greatest extent feasible while still satisfying the mandates of the State Planning Act; and

WHEREAS, the State Plan includes a goal of providing adequate housing at a reasonable cost for low- and moderate- income households, including creating and maintaining a variety of housing in appropriate locations and at appropriate densities while removing unnecessary regulatory and financial barriers to the delivery of housing (verify language); and
WHEREAS, the State Plan includes policies designed to promote availability of a variety of housing choices throughout the State, using mechanisms such as code enforcement, housing subsidies, municipally sponsored affordable housing development and coordinated efforts with the Council; and

WHEREAS, Transfer of Development Rights (TDR) pursuant to the Burlington County Transfer of Development Rights Demonstration Act (N.J.S.A. 40:55D-113 et seq.) or the State Transfer of Development Rights Act (N.J.S.A. 40:55D-137 et seq.) is a land use tool encouraged by the Commission for its ability to effectuate the goals and policies of the State Plan including the provision of a variety of housing options, including affordable housing; and

WHEREAS, the New Jersey Supreme Court, in January 2007 affirmed and clarified the Mount Laurel Doctrine by: re-iterating the constitutional mandate for every municipality to provide its fair share of regional affordable housing need; affirming a Growth Share Methodology to hold housing regions responsible for meeting prospective affordable housing obligations in proportion to the extent to which said regional growth occurs; clarifying that a Growth Share Methodology is constitutional if it is based on an analysis that adequate vacant land is available in growth areas to accommodate each housing region’s fair share of its prospective affordable housing obligation and that municipalities with vacant developable land in growth areas cannot avoid their fair share obligation by deciding for themselves whether or not they will grow; and Restating the need for affordable housing to be provided consistent with sound planning principles and the State Plan; and
WHEREAS, the Council is authorized and directed by the legislature to adopt criteria and guidelines for municipal determination of present and prospective fair share of the housing need of its region and to adopt and promulgate rules and regulations necessary to carry out the purposes of the Fair Housing Act; and

WHEREAS, it is mutually beneficial to the Council and the Commission to enter into this Memorandum of Understanding, to develop a cooperative planning process that will enable the Council to meet its constitutional and legislative mandate to develop and administer effective planning and financing mechanisms for low- and moderate- income housing that is in accordance with regional considerations, sound planning concepts and the State Plan and that facilitates maintenance of existing affordable housing and creation of new affordable housing to assure adequate affordable housing is provided in locations and patterns that are consistent with the goals and policies of the State Plan; and
WHEREAS, the cooperative planning process developed pursuant to this Memorandum of Understanding will advance coordinated and comprehensive planning in the State, will result in greater predictability in planning with respect to meeting the mandates of the Council and the Commission and will benefit the public interest.

NOW, THEREFORE BE IT RESOLVED, that the Commission and the Council hereby agree to the following:

A.  Information Sharing

The following information will be shared by the staff of the Council and the staff of the Commission in accord with the following requirements: 

1.
Commission Obligations
a.
Population Projections and Assumptions.  Information regarding population projections including data sources, data verification and trend analysis for verification of projections will be made available to the Council.  

b.
Data Collection, Analysis and Mapping.  The Council will be given access to any other relevant data collected, analyzed and mapped as part of the Commission’s duties.
c.
Land Analysis.  Data used in performing an analysis of land analysis, including available, constrained, and preserved, shall be made available to the Council. .
d.
Plan Endorsement.  The Council will be given advanced notice of and an opportunity to attend a pre- petition meeting for any municipality, county, regional or special resource area that has requested a pre- petition meeting for plan endorsement.
e.
Consistency Review.   The Council will be given materials provided by a petitioner for plan endorsement at the same time as given to other State agency partners for review and comment on the sufficiency of the submission in providing a realistic opportunity for an appropriate number of affordable housing units.  

f.
TDR Establishment.  All documents submitted for Plan Endorsement as part of TDR program establishment pursuant to N.J.S.A. 40:55D-137 et seq. will be made available for Council review and comment on the sufficiency of the program to provide adequate affordable housing opportunity. 

g.
Builder’s Remedy Lawsuits.  The Council will be given information regarding a builder’s remedy lawsuit as soon as the Commission is asked by relevant parties to comment on said lawsuit, including but not limited to:  information regarding the Commission’s involvement in commenting on the lawsuit to the Council and any recommendations the Commission makes with regard to settlement, to the extent permitted by the Court having jurisdiction.  

2.
Council Obligations
a.
Population Projections and Assumptions.  Information regarding population projections including data sources, data verification and trend analysis for verification of projections will be made available to the Commission.  The basis for assignment of both regional and municipal specific planning area designations shall be provided.  Data will be provided to the Commission.  

b.
Vacant Land Analysis.  Data used in performing a vacant land assessment shall be made available to the Commission.
c.
Data Collection, Analysis and Mapping.  The Council will be given access to information collected as part of the Commission’s duties. 

d.
Fair Share Housing Element.  The Commission will be given materials provided by a municipality participating in the Council procedure seeking Substantive Certification in a timely manner for its review and comment on the sufficiency of the submission in being consistent with the State Plan. 
e.
Application for Substantive Certification.  The Commission will be given advanced notice of and an opportunity to attend relevant meetings held with the Council and any municipality, county, regional or special resource area regarding a submitted Fair Share Housing Element and/or petition for substantive certification.

f.
Builder’s Remedy Lawsuits.  The Commission will be given information regarding a builder’s remedy lawsuit as soon as the Council is asked to comment on said lawsuit, including information on recommendations made by the Council in resolution of the lawsuit, to the extent permitted by the Court having jurisdiction.  

B.  Collaborative Outreach Efforts
COAH and OSG staff shall work collaboratively to establish outreach materials and perform outreach functions to describe COAH compliance and State Plan consistency to interested parties such as municipalities, Non-Governmental Organizations and regional planning entities.  Efforts shall be made to promote COAH compliance and State Plan consistency through joint speaking engagements and the like.    

C.  Considering Objective Criteria 

The following objective criteria will be considered by the staff of the Council and the Commission when reviewing and commenting on:  a petition for plan endorsement, a Fair Share Housing Plan, an application for Substantive Certification, a petition by an objector or a potential resolution of a builder’s remedy lawsuit. When an analysis of objective criteria, as determined by the Office of Smart Growth, show the affordable housing obligation may not be consistent with the State Plan or may serve as a deterrent to sound land use planning then staff to the Council and the Office of Smart Growth shall consult as to appropriate resolution of potential State Plan inconsistencies as discussed below in section D – Flexible Satisfaction of Obligation.  
1.
Infrastructure Constraints - Wastewater Availability 
Inclusionary zoning in planning Areas 4b and 5 that is outside of a designated center or TDR receiving zone and is also outside of an existing sewer service area is inconsistent with the State Plan.  

Inclusionary zoning in planning areas 3 and 4 that is outside of a designated center or TDR receiving zone and is also outside of an existing sewer service area is inconsistent with the State Plan unless planned in a SPC designated center or as infill in an existing center, wherein said center is already served by sewage treatment or where a logical extension of sewer service is appropriate, as determined by the Department of Environmental Protection – Division of Watershed Management.
Inclusionary zoning in planning areas 1 and 2, in a designated center or in a receiving area is consistent with the State Plan unless it is planned where there is a critical environmental site requiring protection or the community lacks sufficient parkland.  .   

Inclusionary zoning in planning areas 1 and 2, a designated center or a TDR receiving area that includes areas in need of redevelopment or brownfields is consistent with the State Plan unless such zoning impedes development within these areas.  
2.
Infrastructure Constraints - Water Supply Availability

Inclusionary zoning in an area mapped by the Water Supply Master Plan as in a water deficit area is inconsistent with the State Plan unless alternative supplies are planned consistent with DEP and State Plan policies and objectives.  

3.
Infrastructure Constraints - Transportation Congestion

Inclusionary zoning in an area where the congestion rating for available roadways is already exceeded is inconsistent with the State Plan unless enhanced circulation design or mass-transit service is planned consistent with DOT, NJ Transit and State Plan policies and objectives sufficient to address congestion.  

4.
Environmental Constraints – Vacant Land Limitations
Inclusionary zoning in an area where vacant land is severely limited due to environmental constraints is inconsistent with the State Plan unless it serves as infill in areas already developed and served by adequate infrastructure.  
5.
Practical Limitations
Inclusionary zoning not in close proximity to existing Employment Centers is generally disfavored unless part of an overall scheme to develop proximate to an existing or planned employment center
6.
State Plan Designations

Inclusionary zoning that is proposed outside of the jurisdiction of any statutorily recognized regional planning entity may be inconsistent with the State Plan if it is proposed in planning areas 3, 4, 4b, 5 or 5b and outside of planning areas 1 or 2, a designated center or receiving area.  

7.
Design Criteria

Inclusionary zoning in existing or State Planning Commission designated centers or in TDR receiving areas is encouraged.  Preferably, inclusionary zoning will be proximate to an existing core having a mixed-use aspect.  The inclusionary zoning will preferably include a variety of housing types including attached housing units with a transition to predominantly residential uses outside the core.  The inclusionary zoning will preferably facilitate access to multi-modal transportation, allow for interconnected road networks.  
8.
Plan Endorsement

Municipalities interested in center-based compact land use forms as part of comprehensive land use planning consistent with the State Plan shall be encouraged to pursue plan endorsement in parallel with seeking substantive certification.  Additionally, where satisfaction of assigned fair share housing obligations would result in a development pattern inconsistent with the goals, policies and objectives of the State Plan, as determined by the Office of Smart Growth, and designation of a center would ameliorate the inconsistency, then the municipality shall be encouraged to participate in plan endorsement in parallel with seeking substantive certification.  OSG shall consider satisfying the certificate of eligibility stage of plan endorsement an acceptable stage for being considered for substantive certification by COAH.  In addition, temporal or other adjustments to the plan endorsement process, when required as a condition of obtaining substantive certification, may be made for a municipality that establishes achieving plan endorsement poses a financial hardship so long as relevant land use ordinances are adopted. 

D.  Flexible Satisfaction of Obligation 
The assessment of the objective criteria of section B as performed by the Office of Smart Growth shall be disseminated to relevant staff of the Office of Smart Growth and the Council who shall discuss mutually acceptable terms for satisfying the obligation.  Possible resolution will be determined on a case-by-case basis and will include one or more acceptable alternatives.  Examples of possible outcomes are listed below.
1.
Alternative Mechanisms for Meeting the Affordable Housing Obligation

Potential resolution may include one or more of the following strategies, which shall be mutually agreed upon:  
a.
Added density bonuses for redevelopment or brownfields if necessary to render such zone economically feasible.  Such bonuses should be encouraged if it can be shown through objective analysis that they would be necessary to assure viability of development or redevelopment.  

b. Authorizing creative solutions to meeting the assigned need that are
consistent with the State Plan, including but not limited to:  
· buy-down and deed restriction of homes at risk of foreclosure for residences owned by income qualified households
· rehabilitation of more than the present need assigned number of units and crediting such rehabilitation on a one-to-one basis as satisfying prospective need when the municipality is built out and possesses a greater ratio of affordable to market rate units than other municipalities in the region to the extent permitted by law
2.
Temporal or Methodological Adjustments of Fair Share Obligation
for Good Cause Shown
a.  Land Constrained.  Allow increased non-land consumptive options. 

b.  Infrastructure Constrained.  Defer satisfaction of prospective need until planned for and appropriate infrastructure extensions are available.
c.  Practical Limitations.  Municipalities already having a greater proportion of affordable housing qualified households than others in the same COAH region should be allowed to perform rehabilitation of existing units to satisfy a portion of the future obligation so as to avoid creating preferential treatment of future residents in need over existing residents in need.
3.
TDR Accommodation 
a.
Calculation of growth share obligation. The calculation for a TDR receiving area is to be based on the number of “base zoning” units which could have occurred in the “sending zone” and “receiving zone” under conditions existing prior to TDR establishment.  Exempting the “bonus” zoning units attributable to the operation of the TDR “transfer ratio” from generating a growth share obligation would lessen any perceived affordable housing disincentive to TDR establishment. 

b. The Real Estate Market Analysis (REMA).  The REMA required 
prior to TDR establishment is a detailed examination of local market conditions and TDR program viability.  N.J.A.C. 5:86.  As such, this analysis should guide the development type, density and associated inclusionary housing required in the receiving area to the greatest extent possible.  Where REMA findings support receiving area densities inconsistent with the presumptive densities outlined in COAH rules pursuant to N.J.A.C.5:97-6.4 then REMA densities shall apply.  A set-aside of 20 percent shall be required unless the REMA indicates such set-aside is not achievable.  In this case, the municipality shall be given the opportunity to purchase units to satisfy the differential.
c.
COAH Presumptive Densities.   Presumptive densities outlined in COAH rules pursuant to N.J.A.C.5:97-6.4 shall be applied in designing the receiving areas unless the REMA indicates such design is not economically feasible, in which case feasible densities shall apply.  

E. Inter-Agency Coordination on Program Development

1.
Coordinate State Plan Updates and Functional Plan Development

a.
Inform the other agency of all activities related to preparation of any  State Plan updates or Functional Plan development impacting land use, environmental, development transfer, capital and economic development issues, including but not limited to infrastructure extensions, within 10 days of initiation of said activities;
b.
afford the other agency the option to include a member of its staff on any task force, committee or other group tasked with preparing said Plan except where the need for prior intra-agency deliberations exists;
c.
provide the other agency at least one electronic copy of each draft of said plan, disseminated for review,  within 10 days of production of said draft of said plan; 
d.
afford staff of the other agency an internal comment and review period of at least 30 days prior to public release of said plan, for the purposes of evaluating said plan for conformance and consistency with State Plan goals;
e.
afford due consideration to input by staff of the other agency on consistency of said plans with its mission and statutory mandates; and
f.
revise said plans to reflect said input while being consistent with legislative mandates behind development of said plans.  

2.
Coordinate Rulemaking

a.
Inform the other agency, through the Executive Director, of all activities related to drafting of rules impacting land use, including but not limited to:  water supply management and control, natural resource management, land use preservation, farmland protection, development transfer, affordable housing supply) within 10 days of initiation of said activities;
b.
afford the other agency the option to include a member of its staff on any task force, committee or other group tasked with drafting said rules except where the need for prior intra-agency deliberations exists;
c.
provide the other agency at least one electronic copy of each draft of said rules, disseminated for review,  within 10 days of production of said draft of said rules;
d.
afford staff of the other agency a comment and review period of at least 30 days prior to public release of said rules, for the purposes of evaluating said rules for conformance and consistency with State Plan goals and providing meaningful input regarding same;
e.
afford due consideration to input by staff of the other agency on consistency of said rules with its mission and statutory mandates; and
f.
revise said rules to reflect said input while being consistent with legislative mandates behind development of said rules.  

3.
Coordinate Lawmaking

Inform the other agency, through the Executive Director, of all activities related to commenting on statutes impacting land use, including but not limited to:  water supply management and control, natural resource management, land use preservation, farmland protection, affordable housing supply, within 10 days of initiation of said activities, so as to afford due consideration to input by staff of the other agency on consistency of said statutes with its mission and state mandates.
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